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QUESTIONS PRESENTED 


In the opinion of the appellees the questions presented 
are: 


1. Whether appellant has a right to raise for the first 
time in this Court procedural objections to his removal 
from civilian employment in the executive branch, and to 
the hearing accorded him thereon. 

2. Whether appellant has a right to a quasi-judicial 
hearing before his removal. 

3. Whether a letter of decision which sustains the 
charges contained in the letter of charges satisfied the 
requirements of the Lloyd-LaFollette Act and implement- 
ing regulations. 

4, Whether the quantum of evidence to sustain an em- 
ployee’s removal is reviewable by the courts. 

5. Whether an action brought more than 8 years after 
an employee’s removal, and more than 4 years after 
denial of his last administrative appeal, is barred by 
laches. 
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COUNTERSTATEMENT OF THE CASE 


This suit is for a declaratory judgment, challenging 
plaintiff-appellant’s removal for inefficiency from service 
as a non-veteran civilian employee of the Department 
of the Army, and seeking an order compelling defendant- 
appellees to restore him to his former position. 


1. The Underlying Facts. In February, 1949, appellant 
was employed as a bin warehouseman at the Army’s 
Louisville Medical Depot in Louisville, Kentucky (J.A. 
22). Im this position his duties required him to select 
stock for shipment out, to place and keep stock in the 
proper bins, and to register documents and make entries 
on them in a legible hand (J.A. 19). Appellant made 
numerous errors, worked slowly and spent much of his 


(1) 
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time consulting with other employees. The quality of 
appellant’s handwriting was poor and was the subject of 
frequent complaints (J.A. 20). Appellant’s immediate 
supervisor believed that appellant’s performance of his 
duties did not measure up to the standards set for the 
position, either as to quality or quantity, and he there- 
fore had to keep appellant under close supervision (J.A. 
18). But, while under such supervision, appellant’s work 
output decreased even more (J.A. 20). 

As early as May, 1949, his supervisors advised him of 
numerous errors he was making in the performance of 
his duties, and discussed them with him. Similar discus- 
sions oceurred periodically for over a year from that date 
(J.A. 22). 

On August 3, 1950, the chief of appellant’s division 
wrote him a letter advising him of 6 recent errors and 
complaints about the ilegibility of his handwriting, and 
continued : 


Some of these mistakes have caused extra work 
in other sections and branches. 

Your present work production is not up to standard 
and your work at the present time requires too close 
supervision. 

he workload of this branch is heavy and such 
mistakes cannot be tolerated. 

If you feel that these charges are unjustly made, 
you may reply within five (5) days. The Employee 
Utilization Section, Civilian Personnel Office is avail- 
able to render assistance in preparing your reply if 
necessary. [J.A. 1] 

Appellant did not reply to this letter (J-A. 7). 

On August 8, 1950, following a request from the chief 
of appellant’s division, the chief of the personnel office, 
Mr. Lampton, sent him a formal “Statement of Charges 
and Notice of Suspension”, based upon the charges con- 
tained in the letter of August 3, 1950. This letter of 
charges stated in part: 


Your past performance record ordinarily would 
result in either your removal or change to lower 
grade for inefficiency. The facts and circumstances 
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as explained by you have been carefully considered 
and in view of your personal plea to both Chief, 
Storage Division and Chief, Civilian Personnel Office 
to give you another chance, you will be given another 
chance but will also be suspended for one day. 

You are hereby notified that you will be suspended 
for one day beginning 7:30 A.M., Wednesday, 23 
August 1950 and ending 4:00 P.M., Wednesday 23 
August 1950. You are hereby further notified that 
if your work performance does not improve to such 
a degree that the errors cease, your production rate 
meets the required standard, and too close super- 
vision of your work is not required, you will be either 
removed or changed to lower grade. [J.A. 2] 

Although this letter informed appellant of his right to 
reply in writing to the charges, and to request a hearing 
before a grievance committee, appellant made no reply 
(J.A. 7-8). 

Appellant continued to make numerous errors in his 
work, which were brought to his attention. Because of 
these errors and an increased work load, appellant was 
frequently detailed to work normally performed by labor- 
ers (who were of course paid at a lower wage scale than 
appellant) to reduce the possibility of his committing 
errors (J.A. 20). 

2. The Separation, and Administrative Appeals. On 
December 26, 1950, the chief of the personnel office sent 
appellant a “notice of proposed action”, advising him 
of his proposed removal on January 26, 1951 (J.-A. 2-3). 
This letter referred to the letter of charges of August 8, 
and indicated that his work still did not come up to re- 
quired standards; it also noted an additional error and 
alleged that appellant was absent from his place of assign- 
ment for over 20 minutes on a day on which he was 
receiving overtime pay, and that he was found in another 
department by his supervisor, engaged in conversation. 
Appellant replied by letter of January 3, 1951, admitting 
the absence and the conversation, but stating that the 
absence was occasioned by a visit to the rest room, and 
that both the absence and the conversation were shorter 
than alleged. As to his inefficiencies and errors, he stated 
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that he had not been advised of any deficiencies in regard 
to his general performance except on October 17 and 
December 18, and that if he made errors they were not 
intentional (J.A. 3-4). He alleged that one of his super- 
visors “picks on me or has something regarding me and 
is trying to get rid of me” (J.A. 4). By letter of Janu- 
ary 4, 1951, appellant was informed that, for the reasons 
set forth in the letters of August 3 and 8, and December 
26, he would be separated as of January 26, 1951. This 
letter advised him of his rights of appeal within the 
Army, but erroneously informed him that his non-veteran 
status precluded him from taking any appeal to the Civil 
Service Commission (J.A. 5). 

Appellant requested and obtained a hearing before a 
Grievance Committee at the Louisville Medical Depot. 
Mr. Lampton, chief of the civilian personnel office, pre- 
sided as chairman, but apparently was not a member of 
the committee (J.A. 6). The hearing was conducted ac- 
cording to applicable departmental regulations (J.A. 6). 
The proceedings were informal, and there were no oaths 
taken. Three witness gave evidence, including two of 
appellant’s supervisors (J.A. 6). Appellant brought no 
witnesses to the hearing other than himself, offered no 
evidence except his own statements, and raised no objec- 
tions to the manner in which the hearing was being 
conducted, or to the removal procedures (J.A. 6-11). 
Appellant first denied that he had received the letter of 
August 8, but then conceded he had (J.A. 7-8). He made 
little or no effort to show that he was in fact reasonably 
efficient and did not ask to be retained in his position, 
but was primarily interested in having the letter deleted 
from the record (J.A. 9-10). At the end of this hearing, 
appellant was informed of his rights of appeal within 
the Department of the Army, and of his right to appeal 
to the Civil Service Commission for any procedural ir- 
regularities (J.A. 11). 

The Grievance Committee found that “the charges were 
well founded” and “properly taken”, and recommended 
that the notice of removal not be withdrawn (J.A. 11-12). 
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The commanding officer of the medical depot approved 
these recommendations and so informed appellant by a 
letter of January 15, 1951 (J.A. 12-13). This letter also 
advised appellant of further rights to administrative 
appeal (J.A. 13). 

Appellant next appealed to the Office of the Surgeon 
General of the Department of the Army. This office re- 
quested further evidence from the Louisville Medical 
Depot in regard to appellant’s inefficiency (J-A. 14-15). 
Consequently, the Depot forwarded to the Surgeon Gen- 
eral’s Office written statements by appellant’s immediate 
supervisor, and his two superiors. These statements gave 
in detail appellant’s performance in comparison with the 
minimum requirements of his position and with the per- 
formance of other employees in the same category (J.A. 
18-21). Appellant’s work record, containing numerous 
notations as to deficient performance, was also forwarded 
(J.-A, 22). 

Appellant was given an opportunity to see and reply 
to the statements (J.A. 16-17). He did so by letter of 
May 5, 1951 and also submitted further evidence (J.A. 
23). After full review of his case, the Surgeon General’s 
Office notified appellant that it had “found that sufficient 
basis existed” for the removal, and that appellant had 
been adequately warned, both orally and in writing, of 
the consequences of his failure to improve his work per- 
formance (J.A. 24). The office also advised him of his 
right to request a further review by the Employee Griev- 
ance Board, Office of the Secretary of the Army, on any 
of the following grounds: (1) violation of law or regula- 
tion, (2) discrimination, (3) violation of procedural rights, 
or (4) inequity or decision contrary to the facts (J.A. 
25). 

In his request for such review, appellant asserted no 
violation of procedural rights, or of law or regulation. 
His appeal was based upon his work record prior to 
1949, his physical impairments, his need to support his 
family, and his belief that his supervisor personally dis- 
liked him (J.A. 25-26). The Employee Grievance Review 
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Board considered his request and the record, and deter- 
mined that there was no abuse or improper exercise of 
administrative discretion concerning appellant’s separa- 
tion, and recommended that the decision be sustained. 
The Secretary of the Army concurred. Appellant was 
informed of this decision by letter of August 6, 1951 
(J.A. 28). 

In November, 1954, appellant appealed to the Civil 
Service Commission, Sixth Region. He asked that his 
late appeal be accepted on the ground that he had been 
misinformed as to his rights to appeal by the letter of 
January 4, 1951, and orally by an employee of the Com- 
mission. Based on his representations, the Sixth Region 
of the Commission accepted the appeal (J.A. 29-30). 

In this appeal, appellant specified no procedural errors, 
but again stressed his belief that his discharge was due 
to his supervisor’s dislike of him. (See appellant’s affi- 
davit, App. A, infra, p. 16-21.) The Sixth Region never- 
theless examined the documents and found that the Army 
had complied with all procedural requirements, and there- 
fore determined not to disturb that agency’s action (J.A. 
29-30). Appellant then appealed to the Civil Service 
Commission’s Board of Appeals and Review, which sus- 
tained the decision of the Sixth Region on March 17, 1955 
(J.A. 31-32). 

3. Proceedings Below. On May 26, 1955, appellant 
filed an action in the district court for a declaratory 
judgment and reinstatement (Civ. Action No. 2329-55). 
For almost four years appellant took no action to have 
the case decided and failed to substitute successors in 
office to three defendants who had left office during this 
period of time. Consequently, defendants filed a motion 
to dismiss under Rule 25(d) which was granted by order 
of the district court of March 3, 1959.* 


1 Although answer was filed and the case calendered on August 
25, 1955, there are no docket entries after Nov. 7, 1955 until the 
defendants’ motion to dismiss was filed on February 4, 1959 (Civ. 
Action No. 2329-55). 
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The present suit was filed on March 23, 1959 (App. A, 
infra, p. 16). After answer, defendants moved for sum- 
mary judgment on the basis of the administrative record 
on the ground that there was no material issue of fact 
or, in the alternative, for judgment on the pleadings on 
the ground that the action was barred by laches. In his 
memorandum in opposition to that motion, appellant 
agreed that there was no material issue of fact and 
stated that he was entitled to summary judgment. The 
only procedural defect urged by appellant in that memo- 
randum was an alleged lack of specificity in the charges 
contained in the letter of December 26, 1950. The district 
court granted the defendant’s motion for summary judg- 
ment by order of November 30, 1959, and this appeal 
followed. 


STATUTE AND REGULATIONS INVOLVED 


The Lloyd-LaFollette Act, 5 U.S.C. 652(a), provides in 
pertinent part: 


No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote 
the efficiency of such service and for reasons given in 
writing. Any person whose removal or suspension 
without pay is sought shall (1) have notice of the 
same and of any charges preferred against him; (2) 
be furnished with a copy of such charges; (3) be al- 
lowed a reasonable time for filing a written answer 
to such charges, with affidavits; and (4) be furnished 
at the earliest practicable date with a written decision 
on such answer. No examination of witnesses nor 
any trial or hearing shall be required except in the 
discretion of the officer or employee directing the 
removal or suspension without pay. Copies of the 
charges, the notice of hearing, the answer, the reasons 
for removal or suspension without pay, and the order 
of removal or suspension without pay shall be made 
a part of the records of the proper department or 
agency, as shall also the reasons for reduction in 
grade or compensation; and copies of the same shall 
be furnished, upon request, to the person affected 
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and to the Civil Service Commission. This subsec- 
tion shall apply to a person within the purview of 
section 863 of this title, only if he so elects. 


Civil Service Commission Regulations, 5 C.F.R. (1949 
ed.) 9.102(a)(1) provide in pertinent part: 


Actions against employees. No employee, veteran 
or nonveteran, shall be separated, suspended, or de- 
moted except for such cause as will promote the effi- 
ciency of the service and for reasons given in writing. 
The agency shall notify the employee in writing of 
the action proposed to be taken. This notice shall set 
forth specifically and in detail, the charges preferred 
against him. The employee shall be allowed a rea- 
sonable time for filing a written answer to such 
charges and furnishing affidavits in support of his 
answer. He shall not, however, be entitled to an 
examination of witnesses, nor shall any trial or hear- 
ing be required except in the discretion of the agency. 
If the employee answers the charges, his answer must 
be considered by the agency. Following considera- 
tion of the answer, the employee shall be furnished 


at the earliest practical date with a written decision. 
Tf the agency determines that removal or other action 
is warranted, the employee shall be notified in the 
decision of the reasons for the action taken and its 
effective date. 


SUMMARY OF ARGUMENT 


I. Appellant made no objections at the time of the 
Grievance Committee hearing, or at any point at the 
administrative level, or in the district court, concerning 
the manner in which the hearing was conducted. He 
therefore has no right for the first time, in this Court, to 
raise objections as to the constitutionality of the hearing. 
At any rate, he had no constitutional right to a quasi- 
judicial hearing before his removal; and the record shows 
he received a fair hearing. 

II. Appellant contends for the first time in this Court 
that the letter of decision did not specify which charges 
formed the basis for the removal. His failure to pre- 
serve the point is dispositive here. At any rate the con- 
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tention is without merit, because the letter of decision 
fully specified the charges relied upon. Green v. Baugh- 
man, 100 U.S. App. D.C. 187, 243 F. 2d 610, certiorari 
denied, 355 U.S. 819. 

Ill. The long settled principle that courts will not re- 
view the merits of an employee’s removal from the execu- 
tive branch disposes of appellant’s contention that the 
quantum of evidence was not sufficient to warrant his 
removal. At any rate, the evidence in the administrative 
record gives ample support to appellant’s removal for 
inefficiency. 

IV. Since appellant brought this action more than 8 
years after his removal, and 4 years after the denial of 
his last administrative appeal, it is also barred by his 
laches. 


ARGUMENT 


L 


Appellant Received a Fair Hearing Before The Griev- 
ance Committee and Made No Objection to the Man- 
ner in Which It Was Conducted; At Any Rate, He 
Has No Constitutional Right To a Quasi-judicial 
Hearing As a Prerequisite to His Dismissal From 
His Government Position. 


1. Appellant now contends that the hearing before the 
Grievance Committee was unfair and violated his rights 
under the Due Process Clause of the Fifth Amendment 
in that (1) the personnel officer who prepared the state- 
ment of charges, also acted as chairman at the hearing, 
(2) appellant was not asked if he wished to cross-examine 
witnesses, and (3) the witnesses were not sworn (Appel- 
lant’s Brief, pp. 11-13). Appellant, however, made no 
such contention at any point in the administrative pro- 
ceedings, or, for that matter, in the district court. He, 
therefore, has no right to have them considered here. 
United States v. Tucker Truck Lines, 344 U.S. 33, 37; 
Hormel v. Helvering, 312 U.S. 552, 556; Yee Si v. Boyd, 
243 F. 2d 203, 207 (C.A. 9); see also Deviny v. Campbell, 


10 


90 U.S. App. D.C. 171, 194 F. 2d 876, certiorari denied, 
344. U.S. 826; Marquette Cement Mfg. Co. v. F.T.C., 147 
F. 2d 589 (C.A. 7). 

2. Appellant’s contention is, at any rate, without merit. 
Appellant does not allege that the hearing violated any 
statute or regulation, but he stands solely on the Con- 
stitution. The Lloyd-LaFollette Act, of course, expressly 
provides that no hearing of any kind is required. 5 U.S.C. 
652(a). Appellant’s position must be that that Act is 
unconstitutional and that the many thousands of dis- 
charges since its passage are unconstitutional and there- 
fore illegal. But due process does not require that a 
federal employee be accorded a quasi-judicial hearing 
prior to his dismissal. Absent a statute or regulation, 
he can be summarily discharged. Vitarelli v. Seaton, 
359 U.S. 535; Cafeteria and Restaurant Workers v. Mc- 
Elroy, U.S. App. D.C. x F.2d (No. 14689, 
Slip Opinion pp. 15-17) ; Deviny v. Campbell, 90 U.S. App. 
D.C. 171, 194 F. 2d 876, certiorari denied, 344 U.S. 826; 
Bailey v. Richardson, 86 U.S. App. D.C. 248, 182 F. 2d 
876, affirmed 344 U.S. 826. 

3. At any rate, the hearing before the Grievance Com- 
mittee was fair, although informal. Appellant confront- 
ed the witnesses who testified against him, and he freely 
participated in the discussion before the committee. There 
is nothing in the record to indicate that he was denied 
the opportunity to cross-examine opposing witnesses. His 
failure to do so was due to his failure to request the 
opportunity, and the informal nature of the proceedings. 

Although Mr. Lampton prepared the statement of 
charges and participated in the hearing as “chairman”, 
there was no evidence of any personal prejudice of the 
kind necessary to disqualify an administrative officer or 
a judge. Marquette Cement Mfg. Co. v. F.T.C., 147 F. 
2a 589 (C.A. 7). Further, Mr. Lampton was apparently 
not a member of the committee, and the extent of his 
participation in its decision is at least doubtful from the 
record (J-A. 6, 11-12). 
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Appellant also suggests that the 5 days given him to 
review and comment upon the written statements submit- 
ted to the Surgeon General’s Office by his superior was 
inadequate, and that he was given no opportunity to 
offer contrary evidence (Appellant’s Brief, p. 12). This 
assertion is refuted by the record. He made no request 
for additional time to comment on the statements. On the 
contrary, he made his reply in three days, rather than the 
five given him,? and he offered additional evidence con- 
sisting of letters showing his previous service as a laborer 
had been satisfactory (J.A. 17, 23). And, with respect 
to appellant’s final contention on this phase of the case, 
it should be noted that “due process” has never required 
that oral evidence before an administrative agency must 
be given under oath. See Deviny v. Campbell, 90 U.S. 
App. D.C. 171, 194 F. 2d 876, certiorari denied, 344 U.S. 
826. 


I. 


The Letter of Decision Specified In Necessary Detail 
the Grounds Upon Which Appellant Was Discharged. 


Appellant now contends, for the first time that the let- 
ters of decision, which informed him of the action to be 
taken against him, failed to specify which of the charges 
against him formed the basis of the decision. Because 
he failed to raise this point at any administrative level, 
or in the district court, he has no right to raise it here?* 

Even if this Court should reach this contention, it is 
clear that it is without substance. The letters specifically 
indicated that the decision was based on all the charges 
against him. The letter of January 4, 1951, referred to 
the letters of August 3, 1950 and December 26, 1950, and 
accepted the charges made therein as the basis for the 
proposed action (J.A. 5). 


2The letter to him was dated May 2, 1951, and his reply was 
dated May 5, 1951 (J.A. 16, 23). 


3 See pp. 9-10, supra. 
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The letter of January 15, 1951, from the commanding 
officer of the Louisville Medical Depot incorporated the 
decision made after the Grievance Committee hearing. 
That letter specifically noted that the Committee had de- 
termined that “the charges were well founded” and “prop- 
erly taken”, and approved that determination (J-A. 12). 
Such a letter of decision, which states that the charges 
against an employee were sustained, fully satisfies the 
Lloyd-LaFollette Act (5 U.S.C. 652) and the Civil Service 
Regulations. Green v. Baughman, 100 U.S. App. D.C. 

rtiorari denied, 355 U.S. 819. 
93 U.S. App. D.C. 375, 211 F. 2d 
is not in point. In that 


ployment.” 
statement of charges, 


e action taken was based on one 
or all of the charges, or upon new facts as developed by 
the investigation. In this case, by contrast, the letter 
specifically showed that the decision was based upon the 
charges made. 


Oy. 


The Quantum of the Evidence of Inefficiency Is Not 
A Matter For Judicial Review. 


1. The courts long ago established, and have consistent- 
ly adhered to, the doctrine that the merits of a discharge 
of an employee from the executive branch of the govern- 
ment are within the discretion of the executive officials, 
and not reviewable by the courts. Keim v. United States, 
177 U.S. 290; Eberlein v. United States, 257 U.S. 82; 
Green v. Baughman, 100 U.S. App. D.C. 187, 243 F. 2d 
610, 613, certiorari denied, 366 U.S. 819, and cases cited. 


It is settled beyond peradventure of doubt that courts 
will not examine into the merits of the discharges of 
employees in the executive branch of the Government. 

[Green v. Baughman, supra, 243 F. 2d at 613]. 
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Appellant would have this Court depart from this well 
founded and long established rule by examining into the 
quantum of evidence in the record in order to determine 
where there is substantiating evidence to the finding of 
inefficiency. 

2. Any examination of the evidence would not, at any 
rate, be to the appellant’s advantage. The record con- 
tains the observations and opinions of those who were 
best in a position to evaluate appellant’s performance of 
his duties, his three supervisors. They were unanimous 
in asserting that his performance did not measure up to 
the standards of the position, in the particulars alleged, 
and in general (J.A. 9, 18-21). 


IV. 


This Action Was Also Barred By Laches. 


The district court did not base its decision on laches.* 
Similarly, there is no reason for this Court to reach 


that issue for, as we have shown above, the district court 
properly denied appellant’s requested relief. However, 
for the sake of completeness, we show here that the judg- 
ment of the district court can also be sustained on the 
ground of laches. 

Appellant’s discharge became effective in January, 1951. 
The last of his several administrative appeals within the 
Department of the Army was denied on August 6, 1951 
(J.A. 28-29). Appellant then waited for more than three 
years before seeking relief from the Civil Service Com- 
mission in November, 1954° (J.A. 29). Proceedings be- 
fore that body were completed in March, 1955 (J.A. 31). 


4 Appellees moved for summary judgment, or in the alternative 
for judgment on the pleadings of the ground of laches. The court’s 
order granted the motion for summary judgment (J.A. 38). 


5 He attempted to justify this delay by stating that he had been 
misinformed as to his rights to appeal to the Commission (J.A. 
29-80). Yet after he had been misinformed, he was correctly told 
that the Commission would consider procedural defects in his re- 
moval (J.A. 5, 11). His failure to take such an appeal may best 
be explained by his belief that there had been no procedural errors. 
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This suit was filed in March, 1959, more than 714 years 
after the final decision of the Department of the Army and 
4 years after the final decision of the Civil Service Com- 
mittee. Such long delay is, of course, prejudicial to the 
government. Arrant v. Lane, 249 U.S. 367, 372. Much 
shorter periods of time have been held to constitute laches. 
See, e.g. Arrant v. Lane, supra, (21 months); Grasse v. 
Snyder, 89 U.S. App. D.C. 352, 192 F. 2d 35 (16 months) ; 
O’Brien v. Rogers, U.S. App. D.C. —, 269 F. 2d 
227 (2 years and 9 months). 

The fact that appellant filed an action in the district 
court in 1955 does not eure his laches. Although that 
action was brought in 1955, the record in that case shows 
that for almost four years appellant made no effort to 
obtain a decision. He filed no motion for summary judg- 
ment and did not follow any pretrial discovery proce- 
dures. During the four years when he had done nothing, 
two of the members of the Civil Service Commission and 
the Secretary of Defense had resigned. Appellant has 
made no attempt to justify his failure to prosecute the 
action diligently or his failure to make timely substitu- 
tion of the successors in office. 

Measurement of the time of laches runs from the in- 
stitution of the suit at bar, not from the institution of 
some prior action which was later dismissed without prej- 
udice. Jones v. Summerfield, 105 U.S. App. D.C. 140, 
265 F. 2d 124; see Drown v. Higley, 100 U.S. App. D.C. 
326, 244 F. 2d 774. That principle is applicable here and 
constitutes an independent and additional reason for 
affirming the judgment below. 
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CONCLUSION 


For the foregoing reasons, the judgment of the district 
court should be affirmed. 


GEORGE COCHRAN DOUB, 
Assistant Attorney General, 


OLIVER GASCH, 
United States Attorney, 


MoRTON HOLLANDER, 

Dav L. Rose, 
Attorneys, 
Department of Justice 


OCTOBER, 1960 
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APPENDIX A° 


Peatmvent Docket ENTRIES 


Complaint, appearance 

Answer of defts. to complt. 

Certificate of Readiness °° ° 

Motion of defts. for summary judgment or 

for judgment on the pleadings; P & A, Ex- 

hibits “1” and “2” 

Opposition of pltf. to deft’s. motion * * ° 

Order granting deft’s. motion for summary 

judgment and dismissing complaint 
Mathews, J. 

Notice of appeal of pltf. in forma pauperis 


Arrmavir or Wittmam H. T. Canney 


Crry or LovisviLLE ) 
County or Jerrerson, Kentucky ) 


William H. T. Carney, having been duly sworn on oath 
deposes and says: 


That all of the exhibits, attached hereto and made a 
part hereof, are true copies of the letters and bulletins 
which I have in my possession. The exhibit of “Notifica- 
tion of Personnel Action” (Exhibit F), is true as to con- 
tent but not as to form because the various lines boxes 
and headings were difficult to copy on a typewriter. 

A. Circumstances Beyond My Control Which Prevented 
Me From Filing A Timely Appeal to the Civil Service 
Commission: 

In a letter dated December 26, 1950 (Exhibit A), I was 
notified by the Louisville Medical Depot of a proposal to 


8s 


6 Although appellant designated the material in this Appendix 
for reproduction in the Joint Appendix, it was not reproduced 
Foes ey ted here for the convenience of the 
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separate me from my job unless I could show cause to 
the contrary. By letter dated January 3, 1951 (Exhibit 
B) I answered and showed cause why I should not be 
separated. On the same date (Exhibit C), I appealed 
for a grievance hearing as was provided under the 
Depot’s Bulletin #13, (Exhibit D). 

The Depot, by letter dated January 4, 1951 (Exhibit 
E), advised me that I would be separated from my job 
on January 26, 1951 at 4:00 pm. The said letter also 
advised me that not being a veteran I had no right of 
appeal to the Civil Service Commission. 

‘A hearing was held before the Depot’s Grievance Com- 
mittee, and the decision of separation was upheld. I had 
neither counsel nor representation. By letter dated Janu- 
ary 14, 1951, I appealed to the Surgeon General for 
review. By letters dated March 19, April 27 and May 
28, 1951 (Exhibit G), I requested a decision on said ap- 
peal. Finally on May 29, 1951, the Surgeon General’s 
office, notified me that the separation had been upheld. 
This was over five months since I had initiated my appeal 
for review. 

Thereafter, on June 7, 1951, I appealed to the Em- 
ployees’ Grievance Board, Office of the Secretary, Depart- 
ment of the Army. Again, the decision of separation was 
upheld. More than six months had elapsed since I had 
initiated my appeal within the framework of the Depart- 
ment of the Army. In the meantime I had obtained let- 
ters of reference, which I thought might be of some value 
(Exhibits H, I, and J). 

In the early part of February 1951, I went to the 6th 
Civil Service Region in Cincinnati, Ohio, in person and 
tried to obtain some help in my situation. The 6th Civil 
Service Region office, sent a man down to see me in 
Louisville right away. He told me that he could do noth- 
ing for me because I was not a veteran. 

I went to the 6th Civil Service Region without the 
knowledge of the Depot because I did not want to hurt 
my grievance appeal chances within the Department of the 
Army. It will be noted in paragraph #5 of Bulletin #13 
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(Exhibit D), that “. . . mo grievance can be entertained 
at the same time and on the same subject that an appeal 
is pending thru other channels.” Paragraph #2 of said 
Bulletin, stressed the fact that “Channels . . . must be 
followed:”. 


I followed these channels because there was no other 
way for me to go, because in addition to the restrictions 
of Bulletin #13, the separation letter of January 4, 1951 
(Exhibit E), stated specifically that I had no right of 
appeal because I was not a veteran. Thus, I was com- 
mitted to a course of action within the framework of the 
Department of the Army, exclusive of any extraneous 
appeal to the Civil Service Commission. 

It is therefore submitted in summary, that I was pre- 
vented from filing a timely appeal, because: 


1. I was committed to a course of action by the Depot’s 
Bulletin #13 (Exhibit D), circumscribing my right of 
appeal to the Civil Service Commission. That my right 
of appeal was further circumscribed by the negligent de- 
lay in deciding my appeal for review from higher 
echelons. 

2. I was advised by the Depot’s letter of adverse deci- 
sion (Exhibit E), that I had no right of appeal because 
I was not a veteran. 

3. I was advised by a representative of the 6th Civil 
Service Region, during the early part of February 1951, 
that he could do nothing for me because I was not a 
veteran. 

B. The Intervening Years: 


In June of 1951, I went to the Louisville Medical Depot 
and attempted to see the then Commanding Officer, Col. 
Hewitt. I was advised that I could not see him since 
he could not do anything for me. 

I sought work with the Veterans Administration Hos- 
pital in Long Beach, California, and by my letter dated 
June 18, 1951, asked that I be considered for an opening 
there. It was to no avail. 
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In the Spring of 1951, I obtained temporary employ- 
ment for two months, as a substitute for the regular work- 
man at the Pilcher Mfg. Co., 714 E. Gray Street, Louis- 
ville, Ky. From December 9, 1951 to December 21, 1951, 
I worked as a temporary clerk in the Post Office in 
Louisville. 

On July 10, 1951, I wrote to the Hon. Thurston B. 
Morton, Congressman from Kentucky, asking him to in- 
tercede in my behalf. I told him that there was no real 
ground for my separation, except that my supervisor Mr. 
Tke Durham had taken a dislike to me and had been 
instrumental in getting me fired. Nothing came of it. 

Sometime in August 1951, as I recall, I made applica- 
tion for a job as a laborer with the Department of the 
Army. By letter dated August 27, 1951, the Army ad- 
vised me that my application for that job was cancelled 
because of my separation from the Louisville Medical 
Depot. I wrote a letter on Aug. 28, 1951, to the Board 
of Civil Service Examiners, Dept. of the Army, appeal- 
ing that decision and requesting them to refer my appli- 
cation to the Regional Director. I was unsuccessful. 

I sought the help thereafter from Senator Clements of 
Kentucky, by letter dated December 28, 1951, seeking to 
be reinstated in the job from which I had been separated. 
I was unsuccessful in that instance too. 

Later, another application was made for a laborer 
position with the Government. In reply thereto, I re- 
ceived a letter dated March 25, 1952 from the Regional 
Loyalty Board, 7th Civil Service Region, to the effect 
that “During the couse of an investigation of your suit- 
ability for appointment, information was received which 
the Commission believes you should have an opportunity 
to clarify.” 

To clarify that situation, they sent me interrogatories 
to be answered under oath. This I did under date of 
March 27, 1952. On the same date by letter, I asked the 
Loyalty Board for a hearing to clear up any shred of 
doubt against me. I repeated my request by letter dated 
April 18, 1952, when I failed to hear from them. Final- 
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ly, I received a letter from the said Loyalty Board, stat- 
ing that I had been rated “eligible on loyalty for Federal 
employment. 

By letter dated July 3, 1952, I wrote again to Senator 
Clements of Kentucky, thanking him for his previous 
kind attention, and advising him that I had been placed 
at the bottom of the eligibility list in Louisville, and that 
I had been informed that it would be another year before 
my name would be reached. I further informed Senator 
Clements that if I could but have my permanent status 
restored, I could secure a job with a Veterans Hospital. 

By letter dated July 23, 1952, addressed to Senator 
Clements, which the Senator forwarded to me, he was 
advised that I had competitive civil service status. This 
however, was a far cry from permanent status. 

Thereafter on August 7, 1952, I wrote to the then 
Vice-President, Alben W. Barkley, who is also of Ken- 
tucky. I had written to him in September of 1951 (which 
I forgot to mention previously), asking for his aid which 
never materialized. This time, I related to him some of 
the details of my improper separation, telling him of how 
my then supervisor Ike Durham, kept after me and 
seemed to delight in reporting every fancied infraction 
that he could stir up; that how unbearable my last eight 
months had been under him, until he finally swung enough 
influence to dispose of me. Receiving no answer from 
Mr. Barkley, I wrote again on Sept. 23, 1952. It all came 
to naught. 

On November 6, 1952, I appealed again to the Em- 
ployees’ Grievance Review Board, Office of the Secretary, 
Department of the Army. I advised them that I had 
been separated on the ground of “Inefficiency”, when as a 
matter of fact and record (“Notification of Personnel 
Action”, Exhibit F), I had received previous ratings of 
“Very Good” and “Good”. I further advised them that 
because of this, the charge as made relative to my dis- 
missal, was in error. Nothing was done on it. 

Thereafter, it was a continuous round of talking to 
people who might help me. I requested other political 


21 


representatives, for aid and assistance. I ‘went looking 
for work, both in and out of the Government, getting 
very little, and being forced to go on relief. I was con- 
stantly watching Civil Service Bulletin Boards for new 
openings, I scrimped and saved enough money to go to 
Washington, D. C. to see what I could do in person. I 
went to the Pentagon, to the House Office Building, to 
the Senate Office Building, to the Surgeon General’s 
Office, talking to endless batteries of clerks, secretaries 
and administrators. I came back home unsuccessful. 
More time passed, while I scraped together enough pen- 
nies to make another trip to Washington, D. C. More 
searching, more pleading, more investigation. I contacted 
the American Federation of Government Employees, along 
with other people and places. Finally, in the Fall of 
1954, I obtained the services of my present attorney, 
Samuel I. Sherwood. 

This then is an accounting of the intervening years, 
and have thus answered both queries. I request that my 
appeal, though late, be accepted by the Civil Service 
Commission. 


/s/ William H. T. Carney 
Wruium H. T. Carney 


Subscribed and sworn to before me this 12 day of Janu- 
ary, 1955. 


(sEaL) /s/ §. Arnold Lynch 
Notary Public 


My commission expires July 7, 1956 


Xu. Ss. GOVERNMENT PRINTING OFFICE; 1960 


